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Overview: With many aspects in common through international 
agreements yet key aspects of differences by national laws, copyright law 
crosses national borders and impacts all genealogical researchers. 
Understanding the basics—what we have in common, where the laws 
differ and where we all go wrong—can keep us all on the straight and 
narrow path of copyright and help us avoid copywrongs. 

Copyrights 

Where our laws are the same. Regardless of our country of origin, there are common 
areas where our laws are in accord when it comes to copyrights. The essential basics 
stem from the provisions of the Berne Convention, an 1886 international agreement 
(amended as of 1979) to which 177 countries are signatories, including all EU member 
states, Australia, Canada, New Zealand and the United States, just to name a few. These 
minimum standards grant protections to creators of original works including the 
exclusive rights to (1) translate, (2) make adaptations and arrangements of the work, (3) 
perform dramatic, dramatico-musical and musical works in public, (4) recite literary 
works in public, (5) communicate to the public the performance of such works, (6) 
broadcast the work, (7) make reproductions in any manner or form, and (8) use the 
work as a basis for an audiovisual work. With certain exceptions, protection may not 
last for a shorter term less 50 years after the creator’s death. These basics must be 
automatically recognized across national borders, without formalities. 

Where our laws are different. Because the Berne Convention allows signatory nations 
to alter non-essential protections to fit local conditions, there are key differences in 
copyright laws from country to country. Key areas where the laws are not uniform are:  

(1) Duration of copyright. The 50-year term set in the Convention is the floor. 
Some countries, including the United States, provide protection for longer periods.  

(2) Moral rights. The key protections widely recognized in the EU, the UK and 
other nations called moral rights – the right to have one’s name associated with a work, 
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the right to have one’s name removed from a work, and the right to prevent alteration 
of a work to the detriment of the creator – are not provided for in the United States 
except for works of visual art (a defined term in section 101 of Title 17 of the United 
States Code). Creators who wish to protect moral rights in the United States must do so 
by contract. 

(3) Orphan works. Both the EU and the UK have statutory schemes to allow 
some use of copyrighted materials by way of a licensing system where the copyright 
owner cannot be identified or located even with a diligent search. Canada has a similar 
system. No such system exists generally elsewhere, despite repeated calls for such 
systems in the United States, Australia and other countries. 

(4) Fair use – fair dealing. Whether any portion of a copyright-protected work 
can be used without permission or compensation as a “fair use” or “fair dealing” is a 
matter of national law. The standards differ widely between the United States and other 
nations, with the biggest general difference being over commercial uses (allowed in the 
United States and generally disallowed elsewhere).  

(5) Copyright in government materials. In most jurisdictions, government 
materials are subject to copyright, such as Crown Copyright in the UK. In the United 
States, by specific provision, materials created by US government employees for the 
federal government cannot be copyrighted. 

Copywrongs 

Regardless of our country of origin, there are common areas where we all go wrong and 
slip from copyright to copywrongs.  

First and foremost, we assume that our use of materials is allowed if there is no 
copyright notice or evidence of registration with a national copyright office. This is not 
the law anywhere; the Berne Convention expressly requires that copyright be 
automatic, and not dependent on either notice or registration. 

Second, we assume that materials posted online are free for our use. Again, this is 
completely incorrect: merely posting material online does not waive copyright 
protection in any way.  

Third, we assume that anything we know is public domain can be copied and reused no 
matter where we find the item. This is often in error, not because of copyright law but 
because of contract law. Each website we use has its own terms of service / terms of use 
and when we check that checkbox saying we’ve read and agree to those terms, we’re 
agreeing to a contract that may well limit what we can and can’t use from that website 
even if the item is otherwise in the public domain.  
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RESOURCES FOR FURTHER RESEARCH 

Copyright Offices—General 

1. Australia. Dept. of Communications and the Arts. Copyright. http://bit.ly/legalgen0165  
2. Canadian Intellectual Property Office. Copyright. http://bit.ly/legalgen0161  
3. European Union. The EU copyright legislation. http://bit.ly/legalgen0170   
4. —. Policies on Copyright. http://bit.ly/legalgen0162  
5. —. Orphan works – Frequently asked questions. http://bit.ly/legalgen0163  
6. —. Orphan Works Database. http://bit.ly/legalgen0178  
7. New Zealand Intellectual Property Office. Copyright.  http://bit.ly/legalgen0164    
8. The National Archives UK. Copyright and related rights. http://bit.ly/legalgen0172  
9. United Kingdom Intellectual Property Office. Copyright. http://bit.ly/legalgen0166  
10. U.S. Copyright Office. General Info. https://www.copyright.gov 
11. —. Circular 1: Copyright Basics. https://www.copyright.gov/circs/circ01.pdf 
12. —. Circular 15a: Duration.  https://www.copyright.gov/circs/circ15a.pdf 
13. —. Orphan Works and Mass Digitization. 2015. http://bit.ly/legalgen0168  
14. —. Report on Orphan Works. 2006. http://bit.ly/legalgen0167 
15. World Intellectual Property Organization. Copyright. http://bit.ly/legalgen0169  

Copyright Law for Genealogists 

16. —. “Playing Fair - Fair Use of Copyrighted Material.” Association of Professional 
Genealogists Quarterly (APGQ) 20 (Mar 2005): 33. 

17. Cyndi’s List. “Copyright Issues.” Overview of copyright law for genealogists with 
many links to sites around the web. https://www.cyndislist.com/copyright/  

18. Mills, Elizabeth Shown and Gary B. Mills. “Problems in Eden: Privacy and 
Copyright in the Web.” National Genealogical Society Quarterly 87 (Jun 1999): 83. 

19. Russell, Judy G. “Copyright & Fair Use,” Chapter 7 in Mills, editor, Professional 
Genealogy: Preparation, Practice & Standards. Baltimore, Md.: Genealogical Publ. Co., 2018. 

20. —. The Legal Genealogist blog. http://bit.ly/legalgen0171   

Copyright Duration 

21. Hirtle, Peter B. (Cornell Copyright Information Center). Copyright Term and the Public 
Domain in the United States. http://bit.ly/legalgen0173 

22. Out of Copyright: Determining the Copyright Status of works. http://outofcopyright.eu/  
23. Wikipedia. List of Countries’ Copyright Lengths. http://bit.ly/legalgen0174 (13 May 2019). 
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Creative Commons 

23. Creativecommons.org. Founded 2001 to make it easier for content producers to license 
access to creative works. https://creativecommons.org/ and wiki with FAQs 
https://wiki.creativecommons.org 

Fair Use-US 

24. American Library Association & Michael Brewer. Fair Use Evaluator (tool for analyzing 
statutory fair use factors). https://librarycopyright.net/resources/fairuse/  

25. American University School of Communication Center for Social Media. Fair 
Use. https://cmsimpact.org/program/fair-use/ 

26. Stanford University Libraries, Copyright & Fair Use. https://fairuse.stanford.edu/ 

Fair Dealing-Non-US 

28. Austin, Graeme W. “The Two Faces of Fair Use.” NZ Universities Law Review 25 (Dec 
2012): 285. https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2192277   

39. Australian Copyright Council. Fair Dealing: What Can I Use Without Permission. 
http://bit.ly/legalgen0179  

30. Hugenholtz, P. Bernt. Law and Technology: Fair Use in Europe. http://bit.ly/legalgen0175  
31. O’Brien, Danny. “EU’s Parliament Signs Off on Disastrous Internet Law: What 

Happens Next?” DeepLinks. Electronic Frontier Foundation, posted 26 March 2019. 
http://bit.ly/legalgen0176  

Public Domain Resources 

32. Duke University, Center for the Study of the Public Domain. Website with news, 
events and resources on public domain issues. https://law.duke.edu/cspd/  

33. Flickr: The Commons. https://www.flickr.com/commons/  
34. Open Knowledge Foundation, “Finding Interesting Public Domain Works Online.” 

http://bit.ly/legalgen0177  
35. Public Domain Sherpa. By an attorney. http://www.publicdomainsherpa.com/ 

Risk Assessment 

36. Hirtle, Peter B. Learning to Live with Risk. (2011, Creative Commons Attribution 3.0 
license).  http://bit.ly/legalgen0024   

DISCLAIMER: This presentation and handout are 
NOT intended in any way as legal advice. For legal 
advice on copyright or other legal issues, you must 
consult a legal professional licensed or admitted to 
practice law in your jurisdiction. 
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