
©2019 Judy G. Russell, JD, CG, CGL — All Rights Reserved 
 

  

Mr. Blackstone’s 
Common Law 

Judy G. Russell, JD, CG, CGL      The Legal Genealogist 
 

Overview: Orphaned as a child, educated at Pembroke College and trained in the 
law at Middle Temple, William Blackstone (1723-1780) was a barrister, educator, 
judge and politician whose four-volume Commentaries on the Law of England, first 
published 1765-1769, became the basis for standard legal education in much of the 
English-speaking world. Its influence on legal development in such disparate places 
as Canada, Australia and New Zealand, and the United States, as well as within 
England itself, was far-reaching, and Mr. Blackstone’s common law is a reference 
work all historical and genealogical researchers often need to consult. 

Blackstone’s Life 

William Blackstone was born in London in July 1723. His father, Charles, a silk merchant, had died 
before William, his fourth son, was born, and William’s mother Mary (Bigg) Blackstone died when 
he was 12. His mother’s brother, Thomas Bigg, a surgeon, saw to his education. He attended the 
Charterhouse and then Pembroke College, Oxford. He began his legal studies at the Middle Temple 
in 1741 and received a Bachelor of Civil Law degree in 1745. He was called to the bar in 1746. His 
legal practice was not a resounding success, but he worked as well as recorder of Wallingford, as 
assessor of the Chancellor’s Court, and as an educator and bursar at Oxford. He also served as 
principal of New Inn Hall, member of Parliament, and judge of the Court of Common Pleas. 

In 1761, he married Sarah Clitherow at Ealing. The couple had nine children, seven of whom 
survived to adulthood and were named in Blackstone’s will: sons Henry, James, William and Charles, 
and daughters Sarah, Mary and Philippa. Two others, William Bertie and George, died as infants. 
Blackstone himself died in February 1780 and was buried at the parish church of St. Peter, 
Wallingford, as he specified in his will. 

Blackstone’s View of the Common Law 

Blackstone delivered his series of ground-breaking lectures on the English common law at Oxford 
beginning in 1753. He built on earlier works such as Edward Coke’s four-volume work, Institutes of 
the Lawes of England, published 1628-1644, in his effort to reduce the oral tradition of the decisions of 
centuries of English common law courts to a comprehensive, organized and cohesive written body 
of work. The lectures were then published as a four-volume work, Commentaries on the Laws of 
England, between 1765 and 1769.  
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Blackstone considered the English common law as the quintessential guarantee of individual liberty. 
He described England and its legal system as a “land, perhaps the only one in the universe, in which 
political or civil liberty is the very end and scope of the constitution. This liberty, rightly understood, 
consists in the power of doing whatever the laws permit … effected by … those equitable rules of 
action, by which the meanest individual is protected from the insults and oppression of the 
greatest.” [William Blackstone, “Introduction,” Commentaries on the Laws of England, Book the First: Of 
the Rights of Persons (Oxford: Clarendon Press, 1765), 6.] 

The Legal Legacy of Mr. Blackstone’s Common Law 

The widespread influence of Blackstone’s work is hard to overstate. First, it took what was largely an 
unwritten set of legal principles developed over time and reduced them to plain terms. A review 
generally ascribed to Edmund Burke gave the Commentaries high praise: “Mr. Blackstone has entirely 
cleared the law of England from the rubbish in which it was buried and now shows it to the public 
in a clear, concise, and intelligible form.” [Annual Register of 1787 (1788) at 287.] At a result, it had 
considerable influence on the development of law in England itself by solidifying the view of what 
the common law was. Second, it became one of the very few readily-accessible texts on the law 
available in the English-speaking world at a time when places like America, Canada, Australia and 
New Zealand were being settled. The first lawyers in those places were usually men whose idea of 
what the common law was and how it should be applied came from reading and studying Mr. 
Blackstone’s common law.  

In the United States, in particular, more than 2500 copies of the work sold before the American 
Revolution, and one in particular was used by the man who became one of the new country’s most 
eminent jurists, John Marshall, fourth Chief Justice of the U.S. Supreme Court. Other subscribers 
included John Jay and John Adams. Abraham, Lincoln, 16th president of the United States, is 
reported to have owned a copy and learned the law from it. One of Virginia’s early high court 
judges—St. George Tucker—wrote his own version, often called a commentary on the Commentaries, 
to give a distinctly American flavor to the inherited English common law. 

But the legacy of Mr. Blackstone’s common law was not confined to the United States. As described 
by one Australian legal scholar: “The story I am to tell is as true of Canada and of New Zealand until 
recent times, as it was of Australia. During the colonial period, ... until the mid-1970s ... our 
common law was England's, our legal method was English. We were intellectually colonised long 
after we formally ceased to be a British colony. ... The Australian law of trespass, for example, was 
the English law of trespass, notwithstanding the radical differences in size, population distribution 
and social practices between the two countries. Likewise the Australian law of contract was English 
law of contract: it had the same, often museum piece, qualities that English contract law of the 20th 
century retained.” [Paul Finn, “The Common Law in the World: The Australian Experience” (2000), 
reproduced at CISG Database, Pace Law School Institute of International Commercial Law.] 

Genealogy and Mr. Blackstone’s Common Law 

A wide variety of genealogical issues require reference to Mr. Blackstone’s common law to 
understand a record or its legal significance at its time and place. In many common-law countries, 
even today, any legal issue not covered by statute is decided by reference to the common law, and 
countries as disparate as Canada and the United States in the northern hemisphere and Australia and 



©2019 Judy G. Russell, JD, CG, CGL — All Rights Reserved 
 

New Zealand in the southern hemisphere still follow many of the common law concepts first 
inherited from their first British colonists. To this day, a general rule of law is that a statute in 
derogation of the common law should be narrowly construed. 

The sheer scope of matters addressed by Mr. Blackstone’s common law—and often left 
unaddressed at one time or another by express statutory provisions—is staggering, and many of 
those matters are at the heart of genealogical research: 

 The rights and prerogatives of the sovereign. 

 The rights of citizens and non-citizens. 

 The relationships of masters and servants. 

 The relationships of husbands and wives and, in particular, the disabilities under 
which a married woman was placed by the marital relationship of coverture. 

 The relationships of parent and child, including issues of legitimacy, legitimation, the 
authority of a parent over the person and property of a child, and the duties of 
parent to child and child to parent. 

 The relationships of guardian and ward, including the selection of a guardian by a 
parent or, in the absence of such selection, by the court and the responsibilities of 
each to the other. 

 The ages at which males and females were considered old enough to act in some 
respects on their own, such as the age to marry, to choose a guardian rather than 
having one appointed by the court, to devise real and personal property, to serve as 
executor or administrator of an estate, and to be considered of full age for all 
purposes. 

 Issues of land ownership, ranging from estates in freehold or leasehold to specific 
requirements for alienating (selling or otherwise disposing of land). 

 Issues of ownership and disposition of personal property. 

 Inheritance rights and preferences, following the then-extant practice of 
primogeniture and male preference. 

 Elements of a wide variety of civil wrongs for which individuals could sue for 
damages or other relief, ranging from trespass to nuisance to personal injury and the 
legal writs and processes by which such actions had to be brought. 

 The right to trial by jury, and who could serve as a jury member. 

 Elements of crimes to be proven against an accused ranging from breach of the 
peace all the way up to homicide. 

 Liability for criminal actions, including issues of competence such as the age at which 
a child should be held responsible. 

All of these matters—and more—could be resolved in a given place at a given time by reference to 
the common law. As a result, genealogical questions can be answered, such as assigning an age (or 
age range) to marital partners or to minors needing guardians to supervise inherited property. Mr. 
Blackstone’s common law, then, is a key resource for us to use in our research.  
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